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 1.  TIME:  9:00   CASE#: MSC17-00735 
CASE NAME: OYEDELE VS. WINGARD 
HEARING ON MOTION FOR TERMINATING SANCTIONS 
FILED BY JAMES WINGARD, DYAN WINGARD 
* TENTATIVE RULING: * 
 
Defendants’ motion to dismiss and for monetary sanctions is granted in part and denied in part. 
The court appreciates that plaintiffs have been skillfully avoiding having their depositions taken. 
Unfortunately, the Discovery Referee repeatedly permitted plaintiffs to continue the depositions. 
Only the most recently missed deposition dates in late October were clearly unexcused by both 
defense counsel and the Referee. The court therefore awards attorneys’ fees and costs as 
sanctions for plaintiffs’ recent failures to appear in the amount of $8,160. Plaintiffs are ordered to 
pay defense counsel the sanctions award within 14 days of this hearing. Defendants’ motion for 
terminating sanctions is denied without prejudice.  

  

 2.  TIME:  9:00   CASE#: MSC18-01311 
CASE NAME: AFABLE VS. CHOU 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY STEVE CHOU 
* TENTATIVE RULING: * 
 
Hearing continued to 2/26/20 at 9:00 am per stipulation of parties. 

 

  

 3.  TIME:  9:00   CASE#: MSC18-01311 
CASE NAME: AFABLE VS. CHOU 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR  SUMMARY ADJUDICATION 
FILED BY CASTLE CREST GROVE HOLDINGS, LLC, et al. 
* TENTATIVE RULING: * 
 
Hearing continued to 2/26/20 at 9:00 am per stipulation of parties. 

 

  

 4.  TIME:  9:00   CASE#: MSC18-01311 
CASE NAME: AFABLE VS. CHOU 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY CHENGLAN CUI 
* TENTATIVE RULING: * 
 
Hearing continued to 2/26/20 at 9:00 am per stipulation of parties. 
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 5.  TIME:  9:00   CASE#: MSC18-01587 
CASE NAME: CITIBANK VS. LINXPAY 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY LINXPAY, INC. 
* TENTATIVE RULING: * 
 
Defense attorney’s motion to be relieved as counsel is denied without prejudice.  Counsel 
has failed to specify that notice of the motion was proper pursuant to paragraph 3.b. of 
the declaration. 

 

  

 6.  TIME:  9:00   CASE#: MSC18-02497 
CASE NAME: STATE FARM VS. MORAZAN 
HEARING ON MOTION TO COMPEL ATTENDANCE OF EDGARD MORAZAN AT DEPO. 
FILED BY STATE FARM GENERAL INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
State Farm’s motion to compel the deposition of defendant and for sanctions is granted. The 
parties have been attempting to secure defendant’s deposition for months and months. Two 
days before the most recently scheduled deposition, defendant once again advised that he 
would not be appearing. The court sanctions defendant for failing to appear. The court awards 
attorney’s fees of $1,200, payable to plaintiff’s counsel within 30 days. The court declines to 
award the requested costs/fees of $785, incurred on the date of the deposition, given that 
counsel was attending his client’s deposition that same day and understood that the defendant 
would not be appearing. Defendant is ordered to sit for his deposition within the next 3 months.  

  

 7.  TIME:  9:00   CASE#: MSC19-00197 
CASE NAME: CHEUNG VS. CLAWSON 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY DEBOLT CIVIL ENGINEERING 
* TENTATIVE RULING: * 
 

For the following reasons, the demurrer is sustained with leave to amend.  Should 
cross-complainant Clawson choose to amend, it shall file the amended cross-complaint by 
January 27, 2020.   

Background 

On January 29, 2019, plaintiffs Vincent and Liwen Cheung, filed this construction defect 
case against their contractor, Clawson Construction, Inc., alleging, inter alia, causes of action for 
breach of contract and negligence in the preparation of their Danville home site and construction 
of their new home.  Plaintiffs allege Clawson failed to implement the grading and drainage plans 
prepared by their engineer, cross-defendant DeBolt Civil Engineering, which were part of 
Clawson’s contract.  (Complaint, Exhibit 1 to RJN, ¶¶24-29.)  They also allege that Clawson 
failed to meet the standard of care that a reasonable contractor would have met by properly 
employing customary and reasonable winterization means and methods.  (Id. at ¶¶30-34.)  
Allegedly as a result of Clawson’s failure to implement the plans, plaintiffs’ property, as well as 
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the property located just downhill, suffered from two landslides during the rains of 2017.  (Id. at 
¶¶11-12.)   

On April 2, 2019, Clawson answered the complaint, generally denying plaintiffs’ claims.  
Clawson simultaneously filed a form cross-complaint against DeBolt Civil Engineering for 
indemnity and apportionment of fault, but later dismissed the cross-complaint without prejudice.  
On September 17, 2019, Clawson filed an amended cross-complaint (RJN, Ex. 2), along with a 
certificate of merit stating a licensed engineer has opined that DeBolt was “negligent in the 
performance of professional duties which are in part the subject of plaintiff’s complaint in this 
action.”  (RJN, Ex. 3.)  The original cross-complaint and the amended cross-complaint, which 
name several cross-defendants, are both devoid of any specific facts regarding DeBolt’s role. 

After satisfying its meet and confer requirements, DeBolt filed this demurrer to the cross-

complaint pursuant to Code of Civil Procedure § 430.10, asserting that the cross-complaint is 

uncertain and fails to state facts sufficient to constitute a cause of action.  DeBolt argues that (1) 

it had no contract with Clawson, (2) it did not owe any duty of care to Clawson, (3) Clawson is 

alleged to be negligent only by not following DeBolt’s plans (not that the plans were faulty), and 

(4) Clawson can only allege economic losses, and therefore, DeBolt cannot possibly be held 

jointly and severally liable for the claims asserted against Clawson.  DeBolt argues that since 

joint and several liability is a pre-requisite to implied indemnity, no cause of action for implied 

indemnity can be stated.   

Clawson opposes the demurrer, arguing that the relevant inquiry is whether “Plaintiffs' 
complaint alleges sufficient facts to support its second cause of action for negligence against 
Clawson.”  (Opposition, 3:5-6.)   

Discussion 

The limited role of a demurrer is to test the legal sufficiency of a complaint.  It raises 
issues of law, not fact, regarding the form or content of the opposing party's pleading.  
(Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.)  For purposes of a 
demurrer, all properly pleaded facts are admitted as true.  (Aubry v. Tri-City Hospital Dist. (1992) 
2 Cal.4th 962, 967.)  A complaint will be upheld if it provides the defendant with “notice of the 
issues sufficient to enable preparation of a defense.”  (Doe v. City of Los Angeles (2007) 42 
Cal.4th 531, 549-550.) 

Joint and several liability is a necessary requirement for any equitable indemnity claim, 
although in the context of equitable indemnity, it is fairly expansive.  (BFGC Architects Planners, 
Inc. v. Forcum/Mackey Construction, Inc. (2004) 119 Cal.App.4th 848, 852.)  Such liability is 
generally based on a duty owed to the underlying plaintiff.  (Ibid., emphasis added.)  DeBolt is 
incorrect that the relevant inquiry is whether it owed a duty to Clawson.  The relevant inquiry is 
whether such duty was owed to the plaintiffs.  Plaintiffs allege a professional negligence tort 
claim against Clawson independent of Clawson’s breach of contract.  Whether DeBolt is jointly 
liable depends on whether Clawson can set forth, and prove, facts to support such claim.   

Plaintiffs “no longer have the unilateral right to determine which defendant or defendants 
should be included in an action” under doctrine of comparative equitable indemnity.  (Willdan v. 
Sialic Contractors Corp. (2007) 158 Cal.App.4th 47, 55-56, internal citations omitted.)  While 
plaintiffs here have opted not to sue DeBolt for their claims, Clawson is entitled to set forth the 
basis for DeBolt’s liability.  However, Clawson’s amended cross-complaint currently sets forth no 
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facts that would suffice to shift any blame to DeBolt.  Clawson has not asserted that the plans 
were followed, or that the plans were defective, or why.  Since plaintiffs also do not allege such 
facts, this fails to apprise DeBolt of the issues sufficient to enable preparation of a defense. 

As to DeBolt’s argument that Clawson incurred solely economic losses, this is similarly 
not the relevant inquiry.  (See, e.g., Stop Loss Ins. Brokers, Inc. v. Brown & Toland Medical 
Group (2006) 143 Cal.App.4th 1036, 1042, fn. 3, criticizing concurring opinion for analyzing 
economic losses with respect to proposed indemnitee, not plaintiff.)  The relevant inquiry is 
whether the plaintiffs suffered purely economic losses, which they did not.  Plaintiffs suffered 
two landslides.   

DeBolt can, hypothetically, be liable to Clawson under the theories of comparative 
fault and equitable indemnity, but not based on the facts (or lack thereof) alleged in the 
amended cross-complaint.  The cross-complaint fails to state facts sufficient to constitute 
a cause of action. 

Request for Judicial Notice 

DeBolt requests judicial notice of the plaintiffs’ complaint, Clawson’s amended cross-
complaint, the certificate of merit, and the DeBolt plans submitted to the Town of Danville.  
No objection has been raised.  The request is granted. 

 

  

 8.  TIME:  9:00   CASE#: MSC19-00237 
CASE NAME: TIJERINA VS. HISCOX INSURANCE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY HISCOX INSURANCE COMPANY INC. 
* TENTATIVE RULING: * 

 

Before the Court is a demurrer by defendant Hiscox Insurance Company Inc. (“Hiscox”) to 
Plaintiff’s First Amended Complaint (“FAC”). Plaintiff has alleged a single cause of action for 
negligence against all defendants in his FAC. For the reasons stated, the demurrer is 
SUSTAINED, with leave to amend. 

 Brief Procedural History 

Plaintiff filed his complaint commencing this action on February 6, 2019. On September 9, 2019, 
Plaintiff filed a request for dismissal of defendants Hartford Fire Insurance Company and 
“Hiscox, Inc.” On October 7, 2019, Hiscox filed a demurrer to the complaint, which Hiscox 
subsequently withdrew on November 8, 2019 based on Plaintiff’s filing of the FAC. Hiscox’s 
current demurrer is the first challenge to the sufficiency of Plaintiff’s pleading that will be heard 
by the Court. 

Summary of Material Allegations of the FAC 

Plaintiff Gerardo Tijerina dba World Premier Realty (“Plaintiff” or “Tijerina”) alleges that he has 
been a licensed real estate broker since 2008. FAC ¶¶15, 17. He alleges he obtained an errors 
and omissions insurance policy from defendant Coverwallet, Inc. dba Cwallet Insurance 
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Services (“Coverwallet”) issued by defendant Hiscox with a start date of September 28, 2017. 
FAC ¶17.  

After he obtained the Hiscox errors and omissions policy, Tijerina was sued in 2018 in a 
separate action (the “McBride suit”) based on his alleged acts or omissions in connection with a 
sale of a home in 2016. FAC ¶18. Plaintiff alleges Hiscox has denied coverage for his defense 
or indemnity for any claims in the McBride suit because the conduct alleged in the McBride suit 
predated the start date of the Hiscox policy. FAC ¶22. 

Plaintiff alleges that Coverwallet was negligent in failing to advise Tijerina to obtain an errors 
and omissions policy with “prior acts” coverage and that he has been damaged as a result.  
FAC ¶16, 17, 24-26, 28. Tijerina alleges Coverwallet held itself out as having expertise in the 
field of errors and omissions insurance policies, and that it should have known the necessity and 
importance of obtaining prior acts coverage in such a policy for Tijerina since Tijerina had been 
a real estate broker for approximately 10 years. FAC ¶¶10, 11, 14-16. 

Tijerina alleges Hiscox is liable for Coverwallet’s negligence in failing to advise Tijerina to obtain 
an errors and omissions policy covering prior acts based on its vicarious liability for the acts and 
omissions of Coverwallet as Hiscox’s “broker-agent.” FAC ¶¶13, 27. Plaintiff alleges Hiscox sold 
“its errors and omissions policies through insurance broker-agents, including but not limited to 
Coverwallet.” FAC ¶12. Plaintiff makes other allegations repeatedly labeling Coverwallet as 
“Hiscox’s broker-agent” in other paragraphs of the FAC. FAC ¶¶14-17, 22, 24, 25. Other than 
labeling Coverwallet as Hiscox’s “broker-agent,” the only allegation made by Tijerina that 
Coverwallet was an agent of Hiscox is his general allegation made on information and belief that 
each of the defendants was an agent of the others and that “in doing the things herein alleged, 
was acting within the scope of his/her/its authority as agent . . . .” FAC ¶6. 

 Hiscox Demurrer 

Hiscox demurs to the FAC under CCP §430.10(e) on the ground that the FAC fails to state facts 
sufficient to constitute a claim for relief for negligence against Hiscox. In support of its demurrer, 
Hiscox argues: (1) California law does not recognize claims for negligence by an insurance 
policy holder against insurers; and (2) a claim for vicarious liability for Coverwallet’s negligence 
fails against Hiscox as a matter of law because Coverwallet was not Hiscox’s agent. Hiscox 
asks the Court to sustain its demurrer without leave to amend. 

 Legal Standard 

In ruling on the demurrer, the Court must accept as true all well-pleaded factual allegations of 
the FAC.  Popescu v. Apple Inc. (2016) 1 Cal.App.5th 39, 44; Rakestraw v. California 
Physicians’ Service (2000) 81 Cal.App.4th 39, 42. The Court deems the facts alleged to be true, 
“however improbable they may be.”  Del E. Webb Corp. v. Structural Materials Co. (1981) 123 
Cal. App. 3d 593, 604. The allegations of the FAC “must be liberally construed” in Plaintiff’s 
favor.  CCP §452; Garton v. Title Ins. & Trust Co. (1980) 106 Cal.App.3d 365, 376 (“The test on 
demurrer is not whether the allegations are likely to be proven but whether the allegations 
preclude liability, and the allegations must be construed liberally in favor of the pleader.” [citing 
Skopp v. Weaver (1976) 16 Cal.3d 432]). 

In ruling on a demurrer, the Court “must also consider judicially noticed matters.” Schifando v. 
City of Los Angeles (2003) 31 Cal. 4th 1074, 1081; Rakestraw, supra, 81 Cal.App.4th at 42.  
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The courts . . . will not close their eyes to situations where a 
complaint contains allegations of fact inconsistent with attached 
documents, or allegations contrary to facts which are judicially 
noticed. [Citations omitted.]  Thus, a pleading valid on its face may 
nevertheless be subject to demurrer when matters judicially 
noticed by the court render the complaint meritless. 

Del E. Webb Corp., supra, 123 Cal. App. 3d at 604. 

Hiscox Request for Judicial Notice 

To support its demurrer and Hiscox’s argument that Coverwallet was not an agent of Hiscox, 
Hiscox requests that the Court take judicial notice of the “Agency License Detail” from the 
California Department of Insurance for Coverwallet. The “Agency License Detail” includes a list 
of “Company Appointments” listing insurers as to which Coverwallet is stated to be authorized to 
transact business.  Plaintiff has not opposed or objected to Hiscox’s request for judicial notice. 
Records of an administrative agency are a proper subject of judicial notice. C.R. v. Tenet 
Healthcare Corp. (2009) 169 Cal.App.4th 1094, 1103-1104. Though Courts will take judicial 
notice of agency documents when a request for judicial notice is made, “judicial notice of a 
document does not extend to the truthfulness of its contents or the interpretation of statements 
contained therein, if those matters are reasonably disputable.” Apple Inc. v. Superior Court 
(2017) 18 Cal.App.5th 222, 241 (citing C.R. v. Tenet Healthcare Corp., 169 Cal.App.4th at 
1103-1104).   

Our Supreme Court noted this limitation in StorMedia Inc. v. 
Superior Court (1999) 20 Cal.4th 449 (StorMedia), explaining: 
“In ruling on a demurrer, a court may consider facts of which it has 
taken judicial notice. (Code Civ. Proc., § 430.30, subd. (a).) This 
includes the existence of a document. When judicial notice is 
taken of a document, however, the truthfulness and proper 
interpretation of the document are disputable. [Citation.] 

Id. 

Here, the Court will take judicial notice of the Agency License Detail but not for the truth of the 
fact Hiscox asserts; namely, that Coverwallet is not an agent of Hiscox. Evid. Code §§452, 453. 
As set forth below, whether Coverwallet is an agent of Hiscox is a fact that can be disputed. At 
most, the Agency License Detail shows that a notice of appointment of Coverwallet as agent for 
Hiscox has not been filed (Ins. Code §§1704 and 1731) but for the reasons set forth below, the 
Agency License Detail does not completely foreclose Coverwallet from being an agent of Hiscox 
with respect to the transaction subject to the FAC based on the “totality of the circumstances.” 
See Ins. Code §1623(c), (d), and (e). 

 Analysis 

Hiscox cites Shultz Steel Co. v. Rowan-Wilson, Inc. (1986) 187 Cal.App.3d 513 among a list of 
other decisions for the proposition that under California law, an insured cannot assert a claim for 
negligence against an insurer. Plaintiff’s opposition to the demurrer does not address or dispute 
Hiscox’s contention that a claim for negligence does not lie in favor of Tijerina as a policy holder 
against Hiscox as Plaintiff’s insurer under California law. 
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Instead, Tijerina relies on a vicarious liability theory arguing that Hiscox can be held liable for 
negligence based on the alleged negligent acts and omissions of Coverwallet because 
Coverwallet was Hiscox’s “broker-agent.” Tijerina does not address specifically the import of the 
Agency License Detail and the omission of Hiscox from the list of insurers for which Coverwallet 
is identified as a “broker-agent” that Coverwallet “is authorized to transact business on behalf of” 
(Hiscox RJN Exh. 1).  However, Tijerina concedes that “it may be technically true that 
Coverwallet was not Hiscox’s ‘insurance agent.’” Opp. p. 4, l. 20. Hiscox does not argue that as 
a matter of law, an insurer cannot be held vicariously liable for the negligence of its insurance 
agent. Shultz Steel Co., supra, 187 Cal.App.3d 513, cited by Hiscox, indicates the insurer’s 
potential vicarious liability for an insurance broker’s negligence in similar circumstances as 
those alleged in this case is dependent on the facts, though Shultz Steel Co. is distinguishable 
in that the insurance broker was undisputedly also an agent for the insurer. 

 Insurance Broker versus Insurance Agent 

The California Insurance Code addresses the role and authority of an “insurance broker” and 
an “insurance agent.”  Under Insurance Code §§ 33 and 1623(a), an insurance broker transacts 
business with “but not on behalf of” an insurer; an insurance broker is the agent of the insured. 
Fraser-Yamor Agency, Inc. v. County of Del Norte (1977) 68 Cal. App. 3d 201, 212-213.  
An “insurance agent” transacts business on behalf of an insurance company such as Hiscox 
that is admitted to conduct insurance business in the state.  Ins. Code §§ 31 and 1621; Fraser-
Yamor Agency, Inc. v. County of Del Norte, 68 Cal. App. 3d at 213 (“As respects the insurance 
policy, the person authorized by and on behalf of the insurer to transact insurance is the agent 
of the insurer.”).   

Hiscox argues that Insurance Code § 1704(a) prohibits a licensee from acting as an agent of the 
insurer unless a notice of appointment has been filed specifically appointing the licensee as the 
agent of the insurer. Hiscox points to the Agency License Detail as showing that Coverwallet is 
not an insurance agent for Hiscox. Hiscox argues that an insurance broker may in some 
circumstances act in a “dual capacity” as both an agent for the insured and as agent for the 
insurer as a “broker-agent,” but that the dual agency is limited by statute to collecting insurance 
premiums and delivering insurance policies. Ins. § 1732; Mark Tanner Constr. v. Hub Int’l Ins. 
Services (2014) 224 Cal.App.4th 574, 584.  In fact, § 1732 specifically states that “Performance 
of those functions shall not be construed for any purpose to mean that the person is an 
insurance agent.”   

Agency Allegations 

Plaintiff responds to these arguments by asserting that he has alleged that Coverwallet was 
Hiscox’s agent, that the allegation of that agency relationship must be accepted as true in the 
context of a demurrer, and that the allegation is sufficient to support a claim for vicarious liability 
against Hiscox for acts of its alleged agent Coverwallet because Coverwallet was acting in a 
dual capacity as “broker-agent,” citing Maloney v. Rhode Island Ins. Co. (1953) 115 Cal.App.2d 
238, 244.  Though Maloney is factually inapposite, the case supports the general proposition 
that based on the circumstances, an insurance broker can occupy a dual status as an agent for 
the insurer. 

In Maloney, the Court addressed whether an insurance broker who received policy premiums in 
connection with a policy issued by an insurer for the broker’s client was obligated to turn over 
those premiums to the California Insurance Commissioner as the agent for the insurer when the 
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insurer was placed in conservatorship under the Insurance Commissioner’s control. The 
insurance broker was directed to cancel the policy by his insured and to return the premium, a 
direction the broker complied with.  The Insurance Commissioner obtained an order directing 
the broker to pay the Commissioner the amount of the premium based on the broker’s status as 
a “dual agent” for both the insured and for the insurer with respect to the payment of the 
premium received to the insurer.  In so ruling, the Court stated: 

The facts create the agency and fiduciary relationship with the 
insurer.  All that section 33 of the Insurance Code does is to 
declare that the broker in securing a policy for a client acts only as 
agent for the assured and not as agent for the insurer.  But the 
section does not declare that if the broker assumes to act for and 
on behalf of the insurer that an actual agency cannot be created.  
When then broker accepts the policy from the insurer and the 
premium from the assured, he has elected to act for the insurer to 
deliver the policy and to collect the premium. 

Id. at 244 (emphasis added).  

Insurance Code § 1731 deems a licensed “broker-agent” with a notice of appointment on file to 
be “acting as an insurance agent in the transaction of insurance placed with those insurers for 
whom a notice of appointment has been filed with the Insurance Commissioner in accordance 
with Section 1704.”  Insurance Code § 1732 provides that an insurance broker “may” accept and 
transmit premiums or deliver insurance policies or other documents but that the broker’s 
“performance of those functions shall not be construed for any purpose to mean that the person 
is an insurance agent.”   

Hiscox points out that the FAC alleges only that Coverwallet obtained the errors and omissions 
policy on behalf of Plaintiff.  Hiscox argues that the FAC therefore alleges only that Coverwallet 
acted as an insurance broker on behalf of Plaintiff as the insured.  FAC ¶¶14-17, 25.  

The FAC includes a general allegation stated on information and belief that all the Defendants 
are agents of one another (¶6).  A general allegation of agency is considered to be a properly 
pleaded allegation of ultimate fact entitled to be accepted as true for purposes of a demurrer. 
Skopp v. Weaver (1976) 16 Cal.3d 432, 437.  

However, the general rule is subject to an exception when the specific allegations of a complaint 
contradict the general allegation. Garton v. Title Ins. & Trust Co., 106 Cal.App.3d at 376. 
Further, “where factual allegations are based on information and belief, the plaintiff must allege 
‘information that lead[s] [the plaintiff] to believe that the allegations are true.’” Brown v. USA 
Taekwondo (2019) 40 Cal.App.5th 1077, 1106, opinion modified at 41 Cal. App. 5th 567 on 
other grounds (quoting Doe v. City of Los Angeles (2007) 42 Cal.4th 531,551 fn. 5). 

Aside from labeling Coverwallet a “broker-agent,” the other specific allegations of the FAC 
referenced above describe conduct of Coverwallet consistent with its role as an insurance 
broker and not an insurance agent. These specific allegations control over the general. Garton 
v. Title Ins. & Trust Co., 106 Cal.App.3d at 376.  See also Perez v. Golden Empire Transit Dist. 
(2012) 231 Cal.App.4th 1228, 1236 (“California courts have adopted the principle that specific 
allegations in a complaint control over an inconsistent general allegation. Citations omitted.]  
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Under this principle, it is possible that specific allegations will render a complaint defective when 
the general allegations, standing alone, might have been sufficient. [Citations omitted.]”). 

The FAC includes no allegations setting forth facts that provide the basis for Plaintiff’s belief 
Coverwallet acted as an agent for Hiscox in selling the errors and omissions policy to Plaintiff. 
Brown v. USA Taekwondo, 40 Cal.App.5th at 1106; Doe v. City of Los Angeles, 42 Cal.4th at 
551, n. 5.  Based on the specific allegations of the FAC that describe acts and omissions of 
Coverwallet consistent with its being an insurance broker in the transaction, and in the absence 
of allegations providing the basis for Plaintiff’s information or belief that Coverwallet was 
Hiscox’s agent, the FAC fails to allege facts sufficient to state a cause of action for negligence 
against Hiscox based on vicarious liability for the acts and omissions of Coverwallet. See 
Brown v. USA Taekwondo, 40 Cal.App.5th at 1105-1107. For these reasons, the demurrer 
should be sustained. 
 
  Hiscox Request to Deny Leave to Amend 
 
The line drawn in the Insurance Code provisions addressing the roles of an insurance broker 
and insurance agent are not absolute, as recognized in Insurance Code § 1623(d) and (e).  
Where a presumption of an insurance broker’s status as broker is not rebutted under § 1623(c) 
by the existence of one of those factors, including under §1623(c)(1) where a licensee is 
appointed as agent for an admitted insurer pursuant to § 1704, the presumption that the 
licensee is acting as an insurance broker can nevertheless be rebutted in other ways. Section 
1623(d) and (e) state: 
 

(d) In all other cases, the presumption of broker status is rebutted 
based on the totality of the circumstances indicating that the 
broker-agent is acting on behalf of the insurer. 
 
(e) For purposes of this section, “totality of the circumstances” 
means evidence indicating whether a broker-agent was acting on 
behalf of the insurer or was acting on behalf of a third person.  
In determining the totality of the circumstances, all relevant facts 
and circumstances shall be reviewed and the review is not limited 
to any particular fact or factors and this section does not require 
that any particular circumstance receive greater or lesser weight. 

 
The Court in Brown v. USA Taekwondo, 40 Cal.App.5th 1077, addressed a demurrer to a cause 
of action for negligence against two organizations on a theory of vicarious liability.  The Court 
addressed the principles of agency and vicarious liability at length. 
 

Agency is the relationship which results from the manifestation of 
consent by one person to another that the other shall act on his 
behalf and subject to his control, and consent by the other so to 
act.’ [Citation.] ‘The principal must in some manner indicate that 
the agent is to act for him, and the agent must act or agree to act 
on his behalf and subject to his control.  [Citations omitted.]  The 
chief characteristic of the agency is that of representation, the 
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authority to act for and in the place of the principal for the purpose 
of bringing him or her into legal relations with third parties. 
[Citations omitted.]  [Internal quotation marks omitted.] 
 
“‘A principal who personally engages in no misconduct may be 
vicariously liable for the tortious act committed by an agent within 
the course and scope of the agency.’” [Citations omitted.]  
Moreover, a principal is liable to a third party harmed by an agent's 
conduct when the principal later ratifies the agent's conduct. 
[Citations omitted.]  “Ratification is the voluntary election by a 
person to adopt in some manner as his own an act which was 
purportedly done on his behalf by another person, the effect of 
which, as to some or all persons, is to treat the act as if originally 
authorized by him.” [Citations omitted.] 
 

Id. at 1105-1106.  In Brown v. v. USA Taekwondo, 40 Cal.App.5th 1077, the Court of Appeal 
found the trial court did not abuse its discretion in sustaining a demurrer without leave to amend 
on the negligence cause of action against the organizations sued in that case, where the agency 
relationship was alleged only as a general allegation on information and belief and the plaintiff 
seeking leave to amend set forth no facts that could be alleged to support the purported agency 
of the individual defendant for the organizations. 
 
Hiscox properly notes that two decisions relied on by Tijerina in which the insurer was held 

vicariously liable for the negligence of the producer of the insurance policy both involved 

licensees who were agents for the respective insurance company. Butcher v. Truck Ins. 

Exchange (2000) 77 Cal.App.4th 1442, 1447; Desai v. Farmers Ins. Exchange (1996) 47 

Cal.App.4th 1110, 1119. However, in the face of §1623(d) and (e) and the fact-driven nature of 

a claim of agency to support vicarious liability, and in that this demurrer is the first test of the 

sufficiency of Plaintiff’s claim determined by the Court, the Court exercises its discretion to 

sustain the demurrer with leave to amend.   

Plaintiff is granted an opportunity to try to amend his pleading to assert facts upon which his 

information and belief that Coverwallet was Hiscox’s agent are based to support his claim for 

vicarious liability against Hiscox for the alleged negligence of Coverwallet, bearing in mind the 

sham pleading rule. (See generally, Larson v. UHS of Rancho Springs, Inc. (2014) 230 

Cal.App.4th 336, 343-345.) 
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 9.  TIME:  9:00   CASE#: MSC19-00931 
CASE NAME: CHAMPLAIN VS. CITY OF SAN RAMON 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY CITY OF SAN RAMON 
* TENTATIVE RULING: * 
 
Defendant’s demurrer to the complaint is sustained with leave to amend. Plaintiff’s form 
complaint contains numerous errors and omits critical information. For example, the name of the 
defendant is incorrect and it is unclear if plaintiff is the same party that filed the government 
claim, given the discrepancy in the names. Moreover, a general negligence cause of action is 
not available in a premises liability case against a California public entity. See Zelig v. County of 
Los Angeles (2002) 27 Cal.4th 1112, 1132. 

  

10.  TIME:  9:00   CASE#: MSC19-01077 
CASE NAME: SEQUEIRA VS. CARRINGTON FORECLOSURE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY CARRINGTON FORECLOSURE SERVICES, LLC, et al. 
* TENTATIVE RULING: * 
 
The Court has received Plaintiff’s late-filed opposition to Defendant’s Demurrer.  Defendant has 
until January 29, 2020 to file a Reply.  The Court continues the hearing to February 5, 2020. 

 

  

11.  TIME:  9:00   CASE#: MSC19-01427 
CASE NAME: KENI  VS.  DR. AMIT RAI GOYAL FAMILY DENTISTRY 
HEARING ON DEMURRER TO ANSWER TO AMENDED COMPLAINT 
FILED BY LYOTSNA KENI 
* TENTATIVE RULING: * 
 
Plaintiff’s demurrer to defendant’s answer to the FAC is moot.  Defendant filed an amended 
answer before the hearing.  CCP 472. 

 

  

12.  TIME:  9:00   CASE#: MSC19-01651 
CASE NAME: NUNEZ VS. VAN NOORD 
HEARING ON MOTION TO STRIKE PLAINTIFF’S COMPLAINT 
FILED BY LEONARD JOHN VAN NOORD 
* TENTATIVE RULING: * 
 
Defendant’s motion to strike plaintiff’s complaint for violation of the 2-year statute of limitations 
is granted. 
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13.  TIME:  9:00   CASE#: MSC19-02211 
CASE NAME: GUPTA  VS.  NATIONSTAR MORTGAGE 
HEARING ON MOTION FOR PRELIMINARY INJUNCTION 
FILED BY PRAVEEN GUPTA 
* TENTATIVE RULING: * 
 
Hearing continued by stipulation to March 25, 2020 at 9:00 am.  CMC is continued to 4/13/20 
at 8:30 am. 

 

  

14.  TIME:  9:00   CASE#: MSN19-1381 
CASE NAME: VERNON CAPITAL  VS.  GIVV, INC. 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY LPH FINANCIAL, INC. 
* TENTATIVE RULING: * 
 
Defense attorney’s motion to be relieved as counsel is denied without prejudice.  Counsel 
has failed to specify that notice of the motion was proper pursuant to paragraph 3.b. of 
the declaration. 

 

  

15.  TIME:  9:00   CASE#: MSN19-1381 
CASE NAME: VERNON CAPITAL  VS.  GIVV, INC. 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY GIVV, INC. 
* TENTATIVE RULING: * 
 
See Line 14. 
 

  

16.  TIME:  9:00   CASE#: MSN19-1381 
CASE NAME: VERNON CAPITAL  VS.  GIVV, INC. 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY KEVIN JOHN SENN 
* TENTATIVE RULING: * 
 
See Line 14. 
 

  

17.  TIME:  9:00   CASE#: MSN19-1381 
CASE NAME: VERNON CAPITAL  VS.  GIVV, INC. 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY LINX CARD, INC. 
* TENTATIVE RULING: * 
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See Line 14. 
 

 

18.  TIME:  9:01   CASE#: MSN19-2361 
CASE NAME: CS CREEKSIDE HERCULES  VS.  GALEB ABBOUSHI   
SPECIALLY SET HEARING ON: MOTION FOR SUMMARY JUDGMENT 
SET BY CS CREEKSIDE HERCULES, LLC 
* TENTATIVE RULING: * 
 
Parties to appear. 
 

 

 


